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L Statement of the Case

Before the Board is a Motion for Reconsideration ('Moition') filed on or about April 8,
2015, by the Disrict of Columbia Public Schools ("DC?S"). DCPS requests that ttre Board
reconsider it Nfarch 25,2AL5, Decision and Order in Slip Op. No. l5l2 (hereinafter 'Slip Op.
No. 151?'), in which the Board granted in part and denied in part an Enforcment Peition
('Petition') filed by American Federation of State, County and Municipal Employee, District
Council 20, Lo@l 2921, AFL-OO ("AFSCME). DCS asserts that Slip Op. No. 1512 is
contrary to PERB precedent beause "a genuine dispute exists over the terms of the underlying
decision" (found in the Board's July 26, 2012, Order rn Americst Federatlon of Snte, Cot*tty
md Municipal Employees, Local 2921, AFL{IO v. District of Cohmbia Public Sdrools, 59
D.C. Reg. ll36r'., Slip. Op. No. 1299, PERB Case No. 05-U-f 9 QOl2) (hereinafter "slip Op. No.
1299')). For the reasons satd herein, the Board rejects DCPS' arguments and denie DCPS'
Itdotion
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IL Background

Slip Op. No. 1299 in PERB Case No. O5-U-19 originatd from an unfair labor practice
complaint filed by AFSCME on January 7,2W5, in which AFSCME alleged that in 2003, an
arbitration aunrd ('Applewhaite Aurard) ordered DCPS to bqgin providing AFS(hdE with
proper notice prior to conducting reductions-in-force ('RIFS'). In2W4, DCPS conducted a RIF
without providing AFSCME advance notice. On June 15, 2W4, AFSCME filed a group
grievance ('Grievance') challenging the RIF, but on October 1,2W4, DCPS refrsed to process
the Grievance. On January 7,2AA5, AFSCME fild its unfair labor practice complaint in PERB
Case No. 05-U-19 alleging tbat DCPS violated D.C. Official Code $$ 1-617.04(aXl) and (5)
when it failed and refusd to procss AFSCME's Crievance, and rafien it failed to comply with
the notice requirernenc in the Applerrhaite Award.l DCPS did not file an answer to the
complainq and PERB assignedthematterto a hearing examiner.

In ib July 26,2Q12 Deision and Order in PERB Case No. 05-U-19 (Slip Op. No. 1299),
the Bmrd adopted the hearing enaminer's findings2 that (1) because DCPS did not file an
answ€r in the esg all of the material facts we,re deemed admitted3; (2) DCPS was bormd by the
2003 Applewhaite Aurard bmuse it did not challenge or appel the Award; nor did it seek
clarification of the Award's termsa; (3) DCPS repudiated the parties' collective bar$ining
agre€m€rrt and therefore committed rmfair labor practices unden D.C. Official Code $$ l-
617.0a@)(1) and (5) when it failed and re.firsed to process AFSCME s Crriwance and when it
failed to give AFSCME propr notice prior to its 2004 RF'.s

Upon finding that the hearing e(aminer's frndings and recomm-endations were
resonablg supported by the recor{ and consistent with PERB precedent u the Boar4 in
pertinent part, ordered the following:

2. The Disnict of Columbia Public Schools will cease and desist
from violating D.C. Code g l-617.04(a{1) and (5) bV retusing
to process goup grievances filed by AFSCME District Council

' apSCMZ lacat 2921v. DCPS, supra,Op.No. 1299 at ps.1-3, PERB Case No. 05,U-19.2 Id. at34,6.
3 Id. x3;see also PERB Rule 520.?.4 Id. at2,4.
t Id. at34 (citing University of ihe District of Cotumbia FaatltyAssocidion / NEAv. tlniversity of the District of
Cofumbio,3g D.C. Reg. 9628, Op. No. 320, PERB Case No. 92-A44 (2004) (holding that parties urho arbitrate a
matter pnrsuant to a coll,ective bargaining agreement are boud by the arbihator's award); md American Federation
of Gwennnent Emplayees, Local 872 v. District of Cofurnbia Woter utd Sewer Authority,46 D.C. Reg. 4398, Op.
No. 497, PERB Case No. !b-U-23 (19%) (holding that failing or refusing to irylement an arbitration award
constihrtes a faihre to bargain in good faith and is an rmfair labor practice under D.C. Official Code $ 1-
617.04(a)(s))).
o Id.; t"" also American Federation of Government Emplayees, Lacat 872 v. District af Colambia Water md Sewer
Authority,s2 D.C. Freg, 2474, SUp Op. No. 702, PERB Case No. 00.U-12 (2003) (holding that the Board will affirm
a Hearing Examiner's findings if the ffndings are reasonable, supported by the record, and consistent with Board
precedent).
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20,Lae,l292L arrd by failing to comply with the Applewhaite
Auard as it pertains to notifications about reductions in force.

DCPS did not appal or challenge the Board's Order.

On or about September 6,2012, AFSCME filed a Petition for Enforcerrent (?etition"),
allqing that DCPS had "not complied with any prtion of [the Board's Order in Slip Op. No.
12991, including and especially the requirernens set forth in paragraphs 2-4...; nor ha[d] DCPS
taken any steps tounrd compliance with the ordef,."7 The Petition's Certificate of Service
cenified that the Petition was duly served by U.S. IMail on: (l) DC?S' General Counsel (2) a
Supervisory Attorney with the D.C. Office of Labor Relations and Collective Bargaining; and (3)
an Assistant Attorney General in the D.C. Ofrice of the Solicitor General.E Notrvithstanding,
DCPS did notfile a response to AFSCME's Petition.

On lUarch 25,2A15, the Board issud Slip Op. No. 1512, in which it granted AFSCME's
Petition in parq and denied it in part.e Specificaliy, the Board found that beause DC?S 'still has
not processed AFSCME's June 15, 20M Crrievancg PERB will seek judicial enforcement of
pragraph 2 of ie Order in Slip Op. No. 1299 rmthe D.C. Superior Court unless full compliance
with the paragraph is documentd to the Board in File & ServeXpress within 10 business days of
the issuance of this Dmisionand Order."lo

DCPS now asks PERB to reconsider its finding, arguing tbat there exists "a g€nuine
dispute" concerningtheBoard's Order in Slip Op. No. l2gg.rr

m- Analysis

The Board has repeatedly held that'h motion for reconsideration carmot be based upon
disagrement with its initial decision"r2 Additionally, the moving party must provide

7 
@etition at 2;.

8 (Petition at Cert of Service).
n Anerican Federation of Stau, Comty nd Mmicipal Employees, Local 2921, AFLCIO v. District of Calarnbia
Public Schools, Shp. Op. No. 1512, PERB Case No. l2-E-10 (N{arch 25,201, (holding that the Board will seek
enforcementofpragraph2initsOrderinslipOp.No. l2gg,butwillnotseekenforcementofparagrapbs3-6inthe
Order).
ro Id. at6.
rr (Motion at 4-5) (citing Frdernal Order of PolicelfuIetropolitor Police Deparbnent Labar Committee v. District of
ColumbiaMetropolitor Police Depoanent,59 D.C. Reg. 5006, Slip Op. No. 966 atp.s, PERB Case No. 08-842
(200e).
t2 See Cmdi Petersonv. Washington Teachers [Jnion,Slip Op.No. 1254 at ps. 2-3, PERB Case No. l2-S-01 (Ivfurch
28,2012); see also University of ihe District of Cohmbia Faoilty Association/National Macdion Assaciation v.
Universily of the District of Columbia,59 D.C. Reg. 5013, Slip Op.No. 10M at p. 10, PERB Case No. 09-U-26
(2009); and American Federdion of Gavernment Employees, Local 2725 v. District of Colambia Deprfrnent of
Consumer and Regulatoryffiirs md DistrictofCobmbiaOfice of LaborRetations otdCollective Bugaining,Sg
D.C. Reg. 5041 , Slip Op. No. 969 at ps. 4-5, PERB Case No. 06-U43 (2003).
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authority which .compels revetrsal" of the Board"s initial decision.l3 lastly, a Wfiy that has
faild to raise certain argunents or to file appals in a timely lnRnner waives its right to raise or
c.hallmge those specific issues for the firs time in a Motion for Reconsiderationra

A DCPS Cannot Raise its "Crenuine Disoute"f'Legitimate Reason" Exception for the
First Time in its Motion for Remnsideration.

In its Motion in this casg DC?S relies on FOP v. MPD, supra, Slip Op. No. 966, PERB
Case No. 08-E-02. DC?S argues that therein, the Board held that a "g€nuine disputd' over the
terms of an award or order may provide a "legitrmate r€ason" for failing to comply with that
award or order.rs DCPS atlqes ttrat the "plain-language" of the Board's Order in Slip Op. No.
1299 never o<presly ordered DCPS to process AFSC\dE's June 15, 2004 Cirievancg and that
the Order's lack of clear direction established a "legitimate r@son" for DC?S's failure to process
the Grierance.l6 Accordingly, DCS argues that-its faihne to process the Crie'rnnce was not
deliberate.lT

The Board wholly rejecrs DC?S' contention" and finds that DC?S' reliance on FOP v.
MPD, sapra, Slip Op. No. 966, PERB Case No. 08-E-02 is misplaced In that esg the Board
found the following:

Consistent with D.C. Code $ l-617.13(c) and Superior Court Rule
1, MPD could have filed a Petition for Review of Agency Decision
in the Superior Court of the District of Columbia within thirty days
of the [...] Board['s] Decision and Order. Howeveq MPD did not
file a Petition for Review. Thereforg MPD has waived its right to
appeal the Board's [...] Decision and Order in the Superior Court
of the Disrid of Columbia. In view of the above, we believe that
MPD's failure to comply with the terms of the Award is not based
on a genuine dispute over the terms of [the Arbitrator's] Awar{
but rather on a flat re,firsal to comply with the Award. We find tbat
MPD has no "legitimate r@son" for its on-going refirsal to [comply
with the Awardl.'o

" (JDC Faanlty Assoc. v. (JW,sapra, Slip Op. No. 1004 at p. 10, PERB Case No. 09-U-26; see also AFGE, Local
2725 v. NM ard OLRCB,sapra, Slip Op. No. 969 at p6. 5, PERB Case No. 06-U43.14 AFGE, Locat 2725 u rcM ed OLRdB, sapro,Sfip Op. No. 969 atp.5, PERB Case No. 06-U43; see also FOP
v. MPD, sapra, Slip Op.No. 96 at p. 5, PERB Case No. 08-E42; American Federdion of Stau, County md
Municipal Employees, District Coancil 20, Ipcal 2921, AFLCIO v. District of Columbia Pablic Schools, 50 D.C.
Reg. 5077, Slip Op.No. 712 at p. 4, PERB Case No. 03-U-17 (2003); od American Federation of Stae, Coanty
md Mmicipal Employees, District Coancil 20, Local 2921, AFLCIO v. District of Cohrmbia Pubkc Schaols,5l
p.C. Reg. 4170, Slip Op. No. 731 atp.2, PERB Case No. 03-U-17 (2003).
". FOP v. MPD, szpra Slip Op. No. 966 at p. 4-5, PERB Case No. 08-842.'o (Motion at 4-5).
t7 Id. at 5.
18 Sbe p. 5.
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The Board has applied a similar analysis in numerous other cases, reasoning that if the non-
complying party faild to file an appeal of the award or ord€r, then there could not be a ""genuine
disputd' giving Tlt" to a "'legitimate reason" that justified that party's failure to comply with the
award or order." The purpose behind the Board's reasoning is clear: if a party "genuinely
disputes" an award or order, it must exhaust its administrative and adjudicative remedies in an
effort to resolve those disputes. Otherwisg a party could simply refirse to comply with an award
or ordu justbecause it disagrd with it2o

In this casg DC?S' I\rtrotion for Reconsideration is the first time that DCPS has fild any
pleding in PERB C;ase No. 05-U-f 9 or in the insant PERB Case No. 12-E-10 asserting that the
Board"s 2012 Order in Slip Op. No. 1299 was somehow rmclear. As the Board noted in its initial
Decision in this maffe,r (Slip Op. No. 1512), DCPS did not:

l) appeat or raise any challenges to the 2003 Appleufiaite Award;
2) file an answer to AFSCME's 2005 unfair labor practice
complaint in PERB Case No. 05-U-19; or 3) appeal or raise any
challenge to the Board's findings and Order in Slip Op. No. 1299
in PERB Case No. 05-U-19.2r

Atthongh DCPS did atte,lnpt to raise its argument that the Order was rmclear in a l\darch 3,2015,
email to a PERB sbflme,mber during PERB's investigation of AFSCME's Petition for
Enforcement in PERB Case No. 12-E-10, the Bqrd summarily dismissd that efforq $ating:

DCPS argud in its lvftrch 3 email tbat despite the Board's finding
that DCPS commited an unfair labor practice by failing to process
the Grievance, the Board's Order in Slip Op. No. 1299 only
orderd DCPS to cease violating D.C. Official Code g l-
617.04(a)(1) and (5) gorng forward" and did not expressly order
DCPS to retroacti'vely prooess AFSCME's Gievance.

The Board wholly dismisses DC?S' contention. As mentioned
previously, DCPS did not challenge or srek clarification of the
Applewhaite Award. It did not file an Answer to AFS(X\dE's
unfair labor practice complaint in PERB Case No. 05-U-19; nor
did it challenge PERB's final Decision and Order in PERB Case
No. 05-U-19 (Slip Op. No. 1299} Moreover, DCPS did not file a
reponse to AFSCME's instant Petition for Enforcement Basd

re See, i.e. AFSCME, Lacat 2921 v. NPS,sapra, Slip Op.No. 712 atp.4, PERB Case No. 03-U-17; Fratemal
Order of PolicelDepartnent af Corrections Labor Committee (on behdf of Dexter Ailen) v. District of Colambia
Depotmmt of Conections, 59 D.C. Reg. 3919, Slip Op. M. 920 at ps. 56, PERB Case No. 07-E{2 QAAT1- ad
Ameican Federdion of Goverrmtent Employees, Local 2725 v. District af Cohmbia Depobnent af Conwmer and
Regulatory Afails and District of Columbia Ofice of Labor Relations md Cotlective Bargaining,Sg D.C. Reg.
lia7, SlipOp. No. 930 at9,PERB CaseNo. 06-U43 (2003).^ Id.; see also AFGE, Local 2725 v. DCRA ed OLRCB, supra, Slip Op. No. 969 at p. 5, PERB Case No. 06-U43.2r AFSCME,Incal 2921v. MPS,supr4sltp. Op.No. l5l1utps. +-S, eEnn CaseNo. 12-E-10.
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on DCPS' failwe to file timely rsponses in these sases, fle Board
declines to ffitertain DCPS', efforts to now raise an argument that
**tlf to parse the language of the Board's Order in Slip Op. No.
1299.

Thus, because DCPS did not app@l or seek clarification of the Board's Order in Slip Op. No.
1299, ard because it did not file a Rsponse to AFSCME's Pefition for Enforcement in PERB
Case No. l2-E-10, the Board finds that DCPS cannot now raise its argument that the Board's
Order in Slip Q. No. 1299 was somehow unclear for the first time in the insant hdotion for
Reconsideration" Mor@veq even if DCPS could raise its argument for the first trme herg the
Board would still find that DCPS' reasons for failing to proces AFSCME's Grievance-
deliberate or not-would not quali$ a.$ a "'genuine dispute" or "legitimate reason" because
DCPS did not appal or seek any clarffication of the Board's Order in Slip Op. No. f299.
Accordingly, DC?S' Motion on this asserted bsis is denied

B. The Board's Findines in Slip Op. No. 1512 Did Not l€gitimi?e DC?S' Intemreation
oftheBoard's Order in Slio Op. No. 1299.

DCPS argues that when the Board stated in Slip Op. No. 1512 that the Order in Slip Op.
No. 1299 "tmquestionably required DCPS to process AFSCME's Jrme 15, 20M Grievancl,""*
the Bmrd acnrally legitimizd DCPS' position that the Orden was unclear bmuse it
"emphasiz[ed] the existing issue with the [...] order."2s DCS r@sons that *[i]f the Board's
directive to process the June 15,2W4 grievance was clear ftom the prior Decision and Orden,
there would be no ned to address the Board's intentions from the Decision and Order in
qu6tion."26 This argument misrepresents the Board's position and reasoning. As statd
previously, the Board in Slip Op. No. l5l2 expresly declined to "entertain" DCPS' att€rnpt to
parse the language of the Board's Order in Slip Op. No. 1299 because DCPS had, in all previous
opportunities, failed to file any pledings objecting to the Order. Accordingly, the Board found
that DCPS had forfeited its ̂ right to challenge ttre intent of the Order, uftich, the Board stated,
was clear and unambiguous."

Not'withstanding, the Board noted through dicn thtteven if it had addressed the merits of
DCPS' argumenL DCPS' psition would still fail "bsause the plain language of the Board's
Order clerly required DC?S to procss AFSCME's 2004 Crievance as well as all future 5imilar
grievances."'o The Board reasoned the following:

Indeeq wtren the Board found tbat DCPS violatd D.C. Otricial
Code $ l-617.0a(a)(l) and (5) bV failing to procss the Cirievance,

2 Id. at 5.
a. See AFGE, Local 2725 v. NRA @td OLRCB,sapra, Slip Op. No. 969 atp.s, PERB Case No. 06-U-43.2o A-FSCME, Incat 2921 v. NPS, supr4slip. Op. No. l5i2 ai p. 5, PERB Case No. l2-E-10.5 

Qrdotion at 1.% Id.
n^'qpscMn, Local2921v. ICPS,sapra,slip. op.No. l5l2 arp. 5, PERB case No. l2s-10.8Id. at54.
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and additionally whem it orderd DCPS to c@se violating D.C.
Official Code $$ l-6l7.Oa@)(1) and (5), the Board rmdoubtdly
intended for DCPS to cease violating the statrte by failing to
procss not just all similar subsequent grievances, but tltat very
Grievance dweil.2e

In other words, the Board simply made it cler to DCPS that its Order in Slip Op. No. 1299
unquestionably required DCPS to proccs AFSCME's 2004 Grievance as well as all future
similar grievances.30 As AFSCME corrmtly rqsoned in its Opposition to DCPS' Motiotu to
interpret the Board's Order to mean that the Board had granted relief in future similal maffetrs,
but not in the matt€r at han4 would be "irrational".3l Thereforq the Board rejects DC?S'
argument that the Board's discussion of what it ordered in Slip Op. No. 1299 somehow
legitimized DC?S' position that the Order was unclear.

C. DL?S IIas Not hoyidd,Any AuXhority That "Compels Reversal'i of the Bqerd's
Initial Decision iqSlip Oe. No.,151?.

The Board noted in Slip Op. No. 1512 that D.C. Ofricial Code $ 1-617.130) exprcsly
autrorizes the Board to interpret its own orders and to determine whether or not its orders have
been complied with as long as its conclusions are supported by substantial evidence from the
whole record32 Additionally, the Board notd that PERB Rules 560.2 and 560.3 state that after a
petition for enforcement has been filed, *the responding party shall have ten (10) days from
serr,rice to respondto the petition", and that "fflailure by the rspon{ing party to file [a respnse]
...may be construed as an admission of the petitionen's allegations.""

The Board's finding in Slip Op. No. 1512 was more then adequately supported by
substantial evidence from the whole records of PERB Case Nos. 05-U-19 and l2-E-10. It is
rmdisputed that (1) DCPS did not challenge or appeal the Applewhaite Awar{ (2) did not fi.le an
answer to AFSC.I\{E s complaint in PERB Case No. 05-U-19; (3) did not appeal the Board's
Order in Slip Op. No. 1299; and (4) did not file a rsponse to AFSCME's Petition for
Enforcement in PERB Case No. 12-E-10.34 Nerrertheless, the Board still weighed atl of the face
and evidence before it and, in accordance with its express authority under the stafirte and PERB's
Rules, reasonably determined that DC?S had not processed AFSCME's 2004 Crrievance and that
judicial enforodent of the Order in the D.C. Superior Court was therefore warrantd.t5 In its
Motiorq DCPS has not pointed to any substantial erridence that disproves the Boart's findings,
nor has it provided any authority that "'compels revetrsal"" of the Board's Decision" Therefore,
the Board denis DCPS' Motion for a Reconsideration of that Decision.

D Id.a,ts6.
3o Id.
tr 

lopposition to Motion for Reconsideration at 1).
" AFSCME, Local 2921v. DCPS, sapra, Slip. Op.No. l5l2 at p. 4, PERB Case No. l2-E-10.
33 Id. at 4.
Y Id. st 4:1.
's Id. at 4:7.
% See UDC FaatttyAssoc.v. UN,supr4slrpOp.No. l@4atp. l0,PERB CaseNo.09-U-26.
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D. Conclusion

Based on the foregoing the Board finds that DCPS' Motion constitutes nothing more
than a mere disagrment with the Board's initial Decision in Slip Op. No. I5l2-" Thus, the
Motion is denied. Accordingly, as stated in the Board's Order in Slip Op. No. 1512, the Board
will seek judicial enforceinent of paragraph 2 of the Board's Order in Slip Op. No. 1299 in the
D.C. Superior Court rmless full compliance with the paragraph is docummted to the Board in
File & ServeXpress within 10 busines days of the issuance-of this Decision and Order.38

ORDER,

IT IS HNRF.BY ORDEREI' THAT:

1. DC?S' Motion for Reconsideration of the Board's Decision in Slip Op. No. 1512 is
denied.

AFSCME's Petition for Enforcement of Paragraph 2 of the Board's Order in Slip Op. No.
1299, PERB Case No. 05-U-19, is granted.

PERB will seek judicial enforcement of paragraph 2 of the Board's Order in Slip Op. No.
1299 n the D.C. Superior Court unless full compliance with the Board's Order in
paragraph 2 is documented to the Board in File & ServeXpress within 10 business dap
of the issuance of this Decision and Order.

Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OT'THE PUBLIC EMPLOYEE REI"ATIONS BOARI)

By unanimous vote of Board Chairpenon Charles Murphy, and lWembers Donald Wasserman,
Keith washington, and Ann Hoffinan Member Yvonne Dixon was not preent

April2{ 2015

Washington, D.C.

37 See Petercan v. WW, snpra Slip Op. No. 1254 at ps. 2-3, pERB Case No. l2-S41.* See Frdernal Aaer o|faicAnepmtnent ofCoiections Labar Committee (on behalf of Der*rAtlen) u District
of Cofumbia Department of Corrections, 59 D.C. Reg. 3919, Slip Q.No. 920 atp.7" PERB Case No. 07-E42
QooT).

3.

4.
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